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UNITED STATES COURT OF APPEALS 


HOle the NINTH CLRCULT 


VIRGIL LEE SMITH, 
Pe tinea aoc l hain. 
vs. Ne. 2ibieas 
LAWRENCE E. WILSON, Warden, 
erlitporniavstate Prison, 


iromal, California, 


Respondent-Appellee. 


APPELLEE'S BRIEF 
JURISDICTION 


iVenriirrscdretren Of the United Staves Distrier 
Pour, to entertain appellant's petition for a writ of 
habeas corpus was conferred by Title 28, United States 
Wedensection 2241. The jurisdiction of this Court is 
conferred by Title 28, United States Code section 2253, 
which makes a final order in a habeas corpus proceeding 
reviewable in the Court of Appeals when, as in this case, 
@ecertificate of probable cause has issued. 

STATEMENT OF THE CASE 

This brief represents the initial appearance 

of the California Attorney General, on behalf of appellee 


ili 


and respondent Lawrence EB. Wilson, in this matter. Appellee 
filed no pleadings in the court below. 

On February 24, 1953, appellant was convicted in 
Mimoupecr2Or COuUru for the eCity and County of Sam Francisco 
of violation of California Penal Code section 211 (second 
degree robbery) and was sentenced to the state prison for 
the term prescribed by law (one year to life, Pen. Code 
§§ 213, 671). This conviction followed appellant's plea 
eapovesiiluy and urial by the court sitting withour a 
Jury during which he was represented by the public defender. 
A certified copy of this judgment and order of commitment 
is annexed hereto in the Appendix and is "EXHIBIT a 

On October 21, 1957, appellant was convicted in 
Mecmouperior Court for the County of San Joaquin of viola- 
Meteor Cc LUmenmicarEecnale@ode Secviom 211 and sentenced 
to the state prison for the term prescribed by law, the 
sentence to run consecutive to any other incompleted sen- 
memeeo ew Thisweonviection followed appellant's plea of 


Sealey, ac the time of entry of which he was represented 


i-ihibagen, boteuner with the other exhibitesin 
Appellee's Appendix serve to explain matters which relate 
to appellant's present claim for relief. The Court of 
Appeals may take notice of these records of proceedings in 
the state and federal courts which relate to appellant's 
Bl etionmrelier. See, Lambert v. Comrad, 308 F.2d 571 
(9th Cir. 1962); St. Paul Fire and Marine Insurance Company 
eC Umunenanbee =o 7emmed (sie (3c (9th Cir. 1950)5 United 
States ex rel. Pavloc v. Chairman of Board of Parole, 81 
mpm oo So, WeD.Pa. 1940), aff'd on opinion bellow, 17/5 
F.2d 780 (3rd Cir. 1949) (cited with approval in Stiltner v. 
ia@ewe, See Feed B14, 316 n. 6 (9th Cir. 1963). 


ae 


mametcepuolic Gerender. A certified copy of this judgment 
and order of commitment is annexed hereto in the Appendix 
moc is "EXHIBIT pie 

On December 3, 1963, appellant was convicted in 
memo upcr aor Court for the City and County Of San Francisco 
of violation of California Penal Code section 211 and sen- 
tenced to the state prison for the term prescribed by law, 
Miewocmuenee tO run cohneurrently with any prior incompleted 
Powieticco. Unis conviction followed appellant's plea of 
Pee BateWolc vine Mewapeeared Without counsel. Aveerti- 
Mmeemecopy Or this judgement and erder™ of commitment is 
annexed hereto in the Appendix and is "EXHIBIT Cc." 

On July 23, 1964, appellant's application for 
Pee COlpuSc mmm ch aubaekedeune validity of his 1963 
conviction and present custody thereunder, was summarily 
denied by the Marin County Superior Court (CT 10). 

On August 12, 1964, appellant's application 
for habeas corpus, which attacked the 1963 conviction, was 
denied by the United States District Court for the Northern 
District of California, Misc. No. 1038, because appellant 
had failed to exhaust his then available state remedies. 


mccoy Or erne District Court's order in this mauter is 


Ee cewne@ormove 1, Suora. 


Cee OomncLe 1. supra. 


4/ 
annexed hereto in the Appendix and is "EXHIBIT D."_ 


On October 28, 1964, appellant's application for 
habeas corpus which also attacked his 1963 conviction, was 
denied by the California Supreme Court, Crim. No. 8188, 
(CT 10). A copy of this petition to the California Supreme 
Court is annexed hereto in the Appendix and is "EXHIBIT 


5, 
Ee This petition does not challenge the validity of 


the 1963 conviction on the grounds that appellant was denied 


ficomrichs tO counsel at trial. 
On December 29, 1964, appellant's petition for 


habeas corpus, attacking his 1963 conviction, was denied 


by the United States District Court for the Northern District 


emmealitornia, Misc, No. 1099 (Cr 10). 


Chmibvezo, VOCs, the United States Distmicy Count 


iow OneGeMne lion leuNot Calitornia denied appellany's 
Pomteren fer Nabeas Corpus which also attacked his 1963 
conviction (CT 23). The petition attacked that conviction 
on the grounds that appellant was denied counsel during 
trial (CT 5-6). The District Court denied the petition 
because the grounds set forth therein were also set forth 


in the petition which was denied on December 29, 1964, by 


4, See Footnote 1, supra. 


5. See Footnote 1, supra. The Court of Appeals may 
Ct ote Mom spr lOorecuale Coury petition. Murry 
peeibo ectememes (F.2d 625 (5th Cir. 1965). 


4, 


trier? if 


8 


the same court. The District Court cited Title 28, United 
States Code section 2244 (CT 23). 

i Wectattasmape li cacliOone ro vac District Court 
Mm@ima CeruliiCawe of probable cause to appeal was denied 
on December 1, 1965. The District Court denied this appli- 
Sayenon because appellant's record indicated that he had 
PecumeonvlevcadsOnecccond Ggesree roobery in 1953 end eaain 
in 1957 and appellant failed to show that sentences on 
Wi somouror cOevicttons had Expired. The District Court's 
mene Was expressly based ohn McNally v. Hill, 293 U.s. 
me (1084) (CRheg0). 

CT omaeleae noma see! tlimkeaneOn probaple = eanse 
momaepeal, and leave to appeal in forma pauperis were 


Baambed by the District Court on May 17, 1966 (CT 43). 
SUMMARY OF APPELLEE'S ARGUMENT 


ie Poco one CO MbOmexhaust NiSsepmeccmy ly 

Pee eo Me suave remedies SeCcauce Nis metilion Tove 
California Supreme Court, which attacked the 1963 convic- 
tion, failed to raise the contention that he was denied 
Cepiaseleat tigwal . 

Miter ecclulanietosin Custody under cach er 
Pie menGeemConuechuons amd would, therefore, mot be 
entitled to immediate release even were a writ of habeas 


corpus to issue. 


ARGUMENT 
ak 

APPELLANT HAS FAILED TO EXHAUST HIS 

PRESENTLY AVATLABLE STATE REMEDIES 

BECAUSE HIS PETITION TO THE CALIFORNIA 

SUPREME COURT, WHICH ATTACKED THE 1963 

CONVICTION, FAILED TO RALSE THE CONTEN- 

TION THAT HE WAS DENIED COUNSEL AT TRIAL. 

iVcgumie Whwibedeovauves District Court for the 
ieapaern Dosuricy of California denied appellant's petition 
mem Meabeas conpus on August 12, 1964, for failure to exhaust 
state remedies (EXHIBIT D), appellant petitioned the 
Cy aiteornia Supreme Court for habeas corpus. A copy of this 
petition is annexed hereto and is "EXHIBIT nt 

This petition does not challenge appellant's 1963 
Ceeviction on the basis of denial of the right to counsel 
a OPT ellky Wee eiCr eI, I Jala) Jonge sieiie jeveijiwaliove, fehejevedlibeliane, 
stated that no appeal was taken from the 1963 conviction 
(CT 2), and did not indicate having made any petition for 
Mewes Corpus GO the California Supreme Court other than 
the petition in Crim. No. 8188 discussed above. 

At SwbeingmsOedenial by the District Court of 


his present petition was proper because appellant has 


ifemelec tO give the California state Courts an opportunity 


6. The Court of Appeals may notice this prior peti- 
UEC LTOno.Suare Coury. see, Footmote 1, supra; Murray v. 
Wenwememaes 7 E2dee25, 627 (5th Cir. 1905). ~~ 


to rule on his contention that he was denied counsel at 
trial! Camere) 22545 Rose v. Dickson, 327 F.2d™27, 
Meth Cir. 1964). 
LL 

APPELLANT IS IN CUSTODY UNDER EACH 

OF HIS THREE CONVICTIONS AND WOULD, 

THEREFORE, NOT BE ENTITLED TO 

IMMEDIATE RELEASE EVEN WERE A WRIT 

OF HABEAS CORPUS TO ISSUE. 

Appellant's record shows that on three separate 
Sees ols Me Was Convicrved by the California courts of 
second degree robbery (EXHIBITS A, B, C). Because appel- 
mavens tatlea@eto shewroer claim that he has completed 
DPaminorlLoonmeny Under his unchallenged convictions of 1953 
emia ,cne Uisctricy Couru's Genial of His petition tor 
Haecas COrpus was ree iigeev. cal lionita, a5 1. 26, 
peemeors Cir. 1966); Collins v. Klinger, 353 F.2d 731 
(9th Cir. 1965). Appellant's record indicates that he 


Pmemecochuly serving a litewsenvence usder each of his 


WteeemecOnvleyloOns. A copy Ci appellant's sentence data 


f. The Court of Appeals may review appellant's com- 
pliance with Title 28, United States Code section 2254 even 
Pein rheh COurt Gid not consider the point because 
whether that section has been satisfied is a question of 
iimencmnousenewor facts Rose v. Dickson, 327 Fr2éd 27, 28 
(ota Cir, 1964). 


8. The Court of Appeals may consider this point 
ene cholusherae District Court did not consider it as such 
when it denied appellant's petition. See Wells v. People 
Ome wmemormealitormia, 352 F.2d 439 (9th Cir. 1965). 


is affixed hereto in the Appendix and is "EXHIBIT F," 
iWieretore, even were appellant to successfully attack his 
1963 conviction and sentence and a writ of habeas corpus to 
issue, he would not be entitled to immediate release because 
Memwourd remain in custody under his prior two convictions. 

UideGevgicse eirecimsvances, appellant is) ner 
Piiulcd tO a Writ Of habeas corpus and the District Court's 
pears of the writ was proper. McNally v. Hill, 293 U.S. 
ew 1934). 

CONCLUSION 

For the foregoing reasons, it 1S respecurully 
meee ca tian une Order Of the District Court denying 
Piemectule tom LOr Writ Of Mabeas corpus should be afiirmed. 

DATED: September 21, 1966 

MHOMAS C. LYNCH, Attorney General 
ov Hoke Sigeroe On Gellitneroaavel 


ROBERT R. GRANUCCI 
My ey Why Ceneedu 


KAR Ie. ass ¢ 
De DUG At cormney cae 


heveormeys £Or Appellee: 


Cae ltemcourn Of Appeals may notice this record of 
Demonic moneumerCalitormia Adult Authority. See Footnove i, 
Supra, especially United States ex rel. Pavloc v. Chairman 
CMe qimOulcawole, Ol Posupp. 592, 593 AB) -yetely AEG) 
Bmaicmenmoewlonmoelow, 175 F.2d 780 (3rd Cir. 1949) 


(cited with approval in Stiltner v. Rhay, 322 F.2d 314, 316 
le ( (ORG, (atie avelee ae 
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PSeeGeliy tines In connection with the 
Peeparation of this brief, I have examined Rules 18 
mm@delG of the United States Court of Appeals for the 
Penne cCircurLt and that in my Opinion this brief is in 
full compliance with these rules. 
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In the Superior Court of the State of California 


o 


IN AND FOR THE City ami. COUNTY oF... 5an Freneiaco. 


ABSTRACEL OF JUDGMENT 
(Commitment to State Prison as provided by Penal Code esi, 1213.5) 


The People of the State of California, Hon....He.Ae.. van. der.Zee... 


via. (District Atcocaey } 
VIRGIL Lis SNITH a. 
= ee peeve _  _Soeeph Ie Honamara, Asst. 
Patt 6 Téreoder 


This certifies that on the 24h. day of. February, 19...53.. judgment of conviction of the above-named defendant 


was entered as follows: " 
In Case No... WBROR 0 Count No. cece ssesssesssssissaseee he was convicted by... Court; on his plea of. 
(Court er jury) 


os Sa. SNES OPE RECA es ea ne (guilty, not guilty, former convictioo or acquittal, once in jeopardy, 


not guilty by reason of insanity); of the crime of.. Felony, Sowits. ROBBY, SECOND (2nd) DEGREES 


ee, (denignetion af celme and degree Sf ony. including Lect thee it concitutes 6 secoed o¢ ubeoquen' < convictiuu of mame 
offence If chat effects the sentance and if under Section sog of the Peas! Code whether victim suffered bodily berm); 


in violation of _ SECTION... 242. OF. PENAL. CODE3 See Eee OTe 


(reference to Code of Statute, including Section end Sub-tection) ¢ 


with prior convictions charged and proved or admitted as follows: 


DATE | COUNTY AND STATE CRIME DISPOSITION 
meer cart we Maen 0 eee |e ee 
caw FILE IN arenas ae 


ATIEST: 


h “S ve "LON, Whroen 
‘ Pols mh % TATE PRISON 
sega 


. | — 1 naee ~ de eeenneeeeene 
. fh 
Se ae ee 
So hes [ONPS OFFIC TS 
4s Sc ik SEALY 


Defendant,. W258 Not charged and admitted being, or was found to have been armed with a deadly weapon ar the cime 


twos) ar (451 ont) 


of commission of the offense, or a concealed deadly weapon at the time of his arrest within the meaning of Penal Code 
tions 969c and 3024. 


EXHIBIT A 


Defendanc : adjudged a habitual criminal wichin the meaning of Sub-division.... 
(war) of (was aot} 


We ne 

Section 644 of che Penal Code; and the. defendanc a habirval criminal in accordance with Sub-division (c) 
(1a) es Cis ons 

of that Section. ‘ 


IT 1S THRREFORE ORDERED, ADJUDGED AND DUECREEID that the said defendant be punished by imprison 


mene | State Prison of che State gf California fag the retm provided by law, and that he be remanded to the Sheriff 
of the CL EY and County of . San ra neisco 


and by him delivered tn the Director of Corrections of the 
State of California ac the place pereinared designated. 


le is ordered that sentences shall be served in respect to one another as follows 


INote. ike concurrent of Ye aa te each cowat); 


and in respect to any prior incompleted sentence (s) as follows: . 
(Note whather concocrent of conpectuive as 10 aw detomaplavél sentences tise are Fietidiciioeci Gh 


To the Sheriff of the City. and Cain of... San Frenciseo _ 


. and to the Director of Corrections: 
Pursuant to che aforesaid judgment, this is to comman 


d_you, the said Sheriff, to e-named defendant into the 
custody of the Director of Corrections at... “Sk “odie, CALORIC 


at your earliest convenience. 


Witness my hand and seal of said court 


this. 24th ee Gay Of PEBRUARY, oe _1953 ee eee i 
——— : MW MONGAM Clete 


- 


ee eee ee ae = 


ety’ IO cacy of, 3an Francisco fo 


I do hereby certify the foercnt to be a true and correct abstract of the judgment duly made 


and entered on the minutes of the Superior Court in che above entitled action as provided by Penal 
Code Section 1213. 


Atcese my hand and seal of the said Superior Court this . 2kth,, y Of... Februarys,, 33 , 
Peis i MARTIN MOMNGAM 


‘County Clerk and Ex-officio Clerk of the Superior Court of the State of Californie in and for the 


City and Ban F rancisco 


~ 
Coe 
= = 28 ct oon 4 
_ghbe Honorehle:. Dh se et Sage eae 


iZaed Judge of the Superior Court of the State of Caltlornis, tn end for the. ... County of 
2 erat 
Jan Francisco 
vs lhe 
NOTE: If probetioo wes geacted im sey senteoce of which abstract af judgmeet is certified, ottach 3 4 
a minute arder tecitsag the face and imposing sentence of ordecing & earpeoded sentence into effect. / 


ENTERED] F:BMUARY 24th,19 3, iLMUTt BOOK, DEPT©NO.12, VOL.160, PAG: webx 


ee, CEE 


DEPT. No.......2 . CASE NO. 13485 


\ 


/ 
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In the Superior Court of the State of California 


IN AND POR THE _.... COUNTY OF. San Joaquin... 


las 


ABSTRACT OF JUDGMENT j 
_ (Commitment to State Prison as provided by Penal Code Section 1213.5) 


ay 


The People of the State of California, Hon... .... Rail, OUINE 


(Judge of Superies Court) 
“3 


vs , .. WiLLiam ©. Roberts 
Depu vy {District Attorney) 


VIKGIL SMITH, Defendant. ... Public Defender. 


(Coonsel for Delendent) 


This certifies that on theZ1. St. .. day of... October. ., 19.57. judgment of conviction of the above-named defendant 
was entered as follows: : 


In Case No... 13485 ... 9... Count No... 2 uu... . he was convicted by... COUrt. ; on his plea of ....°..... 
(Court of Jury) 
GURL TY ccc cscccecese ce (guilty, not guiley, former conviction of acquittal, once in jeopardy, 


not guilty by reason of insanity); of the crime of. -Robbery of the Second Degrees..a.Felony............. 
EE sie cadet Cay, toctosied eel iy soainiertd = ocead or’ eplncetntdVenrlatien sind 
olfence tf thet effects the smesnce ond If wader Section sep of the Pune! Cade whether vicaien oaflered bodilp herm) 


in violation of Section 2ll.of the. Penal Code. of the State of California 


{reference eo Code or Statute, incledlag Section usd Sub-section): 


with prior convictions chasged and proved or admitted as follows: 


DATE COUNTY AND STATE DISPOSITION 


THE WITHIN INSTRUMENT 18 A 
COARECT COPY. OF 
ON FILE IN THIS OFFIC 


ATTEST: 
+ BOWIE! WS EWalren 


Defendant.......W98..90...... charged and admitted being, or was found to have been armed with a deadly weapon at che time 


(wea) ec (wee net) 


of commission of the offense, or a concealed deadly weapon at the time of his atrest within the meaning of Penal Code Sec- 


tions 969c and 3024. EXHIBIT B 


Defendant... adjudged a habitual criminal within the meaning of Sub-division 


(ws) ,oF (war not) 


of 
‘ ts) of (b) 


Section 644 of He Penal Code; and the efcadant 
‘of ‘thae Section. 


a habirual criminal in accordance wich Sub-livisien (c) 


(an) or (remot) 


IT IS THEREFORE ORDERED, ADJUDGED AND DECREE) that the said defendant be punished by imprison: 
ment in the State Prison of the State of California for the term provided by law, and’ thac he be remanded.t the Sheriff 


of the. . ww. . County of | San Joaquin and by him delivered to the Direceor of Corrections of the 
State of California at the place hereinafter designated. 


Ie is ordered that sentences shall be served in respect to one another as follaws 


UNoce whether concurrent of consecutive as to each count) 


and in respect co any prior Heeon picted SOMtencea(s) MASHtOlOw Soma: tiene een re eres ores 


ether conéuerent of ecorécutive ad te all inet sentences ieee other Mocldiccione Nt 


Q Sentence herein pronounced is to run consecutively with any 


unexpired sentence. 42. wwhic¢n. the, ASphenden’ may Be) subjects: 


vine 


To the Sheriff of the.. 2 . County of.. San Joaquin .. and to the Director of Corrections: 


_ Pursvant to the aforesaid idement this is to command you, the aid Sherif to ie the above-named defendant into the 
" custedy of the Director of Corrections at the. Californis Medicel Facility av Vacaville, 


FOO JOUR Zee hen LOONIE ALAC. State of eres, at your earliest convenience. 


Witness my hand and seal of said court 


this ela, ee day of. October, 1957. 
R. #& GRAHAM Clerk 


by eo. eu ae .. Depury 
State of California, | 
eid cnteetee County of..S an Joa quin 


a ] Ds aecis certify tue foregoing tn be a true and correce abstract of the judgment duly made 


and entered on the minutes of the Supcrios oor in the above else action as provided by Penal 
‘Code Section 1213. 


Attest my hand and seal of the said Superior Court this QL st day of. October . 19.57 


0 Joy HAM ; 3 Laur Deput 
u ott Raa pou, rks Bys brand of the State of ah a in ore a 


SEAL’ 


a A ‘ 5 
Judge of the Superior Fourt of the State of California, in and for the... County of 


San Joaquin 


NOTE: If probstion wee greeted ta any sentence of which aberrace of judgmeot is certified, estach 


a minute order reciting the fect and importing sentence or ordering » suspended santance into effect. 


THE ANNEXCO INSTRUMENT, S 
RRECT COPY OF THE 
ISINAL ON FILE IN MY OFFICE, 


EST: 
CERTIFIED 
NEC 37 1963 


ARTIN MONGAN, COUNTY CLERK OF BAN 
PRANCIECO, ANO EX-OFFICIO Ulead 
JuE SUPERIOR COURT OF THE STAT peed 
CALIFORNIA, IN ANO FOR THE City 

D5-GAN_FRANTISCO. | 


His itieceay Din asEe 
a ey 


MASTIN RAS TON TN 


deamon dN, OUT 


ri 


In the Superior Court of the State of California 


IN AND FOR THE... S%¢¥ & County or Sam. Praneisee 


ABSTRACT OF JUDGMENT 
(Commitment to State Prison as provided by Penal Code Section 1213.5) 


The People of the State of California, Hoon.......... pe ee ne Ese 


vs will dee Avelen 


© (District Attorney) 


VIRGIL LSS SMITE, Defendant. _._ Prepria Fereens cneK8 


(Counsel for Defendant) 


e Dee t : ‘ e 

This certifies that on the wn dayofee seems. eld 63 ces judgment of conviction of the above-named defendant 

was entered as follows: 

In Case No. ... 62298 — . .... . Count No...... O@._. .. he was convicted by... court . ; on his plea of. .............. 
Court or Jury? 

eres cist sisii ses! Gul ay... (guilty, not guilty, former conviction or acquital, once in jeopardy, 


felony, tonrd te Rovbdery, sesend degree, 


not guilty by reason of insanity ); of the crime of.... 


. (a nation of crime and degree, if any, including the fact that ii conatitutea @ second or subsequent conviction of «ame offense 
if that alfecta the sentence and if under at 209 of tha Penal Code whether victim suffered bodily harm) 


ection al le, 


“(reference to “Code | nr ; Statute, “including | ‘Section “end “Bub- Sectiont: 


with prior convictions charged and SORE eRe diemisest at tine of plea. 


in violation of. 


COUNTY AND STATE DISPOSITION 


was not AXAXPA FAAATHAAKEN EAR 
Defendant ... ....... charged and admitted being, or was found to have been armed with a deadly weapon at the time 


twaa) or. “wae ‘nowy 


of commission of the offense, or a. concealed deadly weapon at the time of his arrest within the meaning of Penal Code Sections ° 
THE WITHIN IN 
ORRECT GLPY OF aTHe ima 
ee des tee: SNRILE IN THls OFFICE. 
naaeeri 
Ee om), VV ELD EN: 
Cater. u a Fe bts 
AT ee Sake aT 


veel 
piagsts gee: - EXHIBIT C 


(AFFIY SEAL) 


ee Sr ye ee 


Defendant wae not. adjudged a habicual criminal within the meaning of Sub-division 0.0... occu. Of 


twas) or (was nol) fa} or (b) 
Section 644 of the Penal Code; and the defendant 0 0.0.2... a habitual criminal in accordance with Sub-division (c) 


(is) or (is not) 
of that Section 


IT [S THERGFORE ORDERED, ADJUDGED AND DECREFD that the said defendant be punished by imprisonment 
in theaSy ison of the Starg, of fornia, for the term provided by Jaw, and that he be remanded to the Sheriff of 

city ‘& County of. Sdn “Fron 64 aod by him delivered to the Director of Corrections of the State of 
California at the place hercinafter designated 


Py 


It is ordered thar senrences shall be served in respect to one another as follows: .. ; 
(Note ‘whethar concurrent or conseeullve 1 an ato ‘nach “count! 


and in respect 10 any prior incompleted sentence (s) as follows; 220 ae, cAsieeeve “edssservenstrncserss 
(NOTE whether concurrent or consecutive ar tn all incomplete ‘Gtetices trom nce furtedtetional 


City a Sen Freneiweo and to the Director of Corrections: 


To the Sherift of che . County of . 


Pursuant to the fara Pte this is to Ve mand you, the said Sheriff, to deliver the above-named defendant into the 


lie, Geliforatia e 


custody of the Director of Corrections at. , 
at your earliest convenience 


Witness my hand and seal of said court 


“a J. FITZPATRICK ae 


SEAL wisy ae of San | a 


I do hereby certify the foregoing to be a true and correct abstract of the judgment duly made 
and entered on the minutes of the Superior Court in the above entitled action as provided by Penal 


Code Section 1213. . Sra Decenver 


G arrest my hand and seal of tne said Superior Court this day of Al Seen 


Martin Keegan 
o1ey'8 Clerk and Ex- “OFT gin an’ Yi ‘the mol ees ‘Court of California ‘in “and. tor the - 


County of 
, 
fe . 
The Honorable 74 i aay. ea - 
Judge of the Superio: Cnurt of the State of Callfornte! 


Ban Frencieeo 


this 


County of 


NOTE: If probation was pranted in any sentence of which absiract of judgment is certified, attach 
a minute order reciting the fact and imposing sentence or nrdering a suspended sentence into effect. 


Entered Deo. 3, 1965, wl. 207~page 471. 


Bxeoution stayed until lecember 5, 1963. 
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YW THE UNITED STATES DistRicr court! 07). 6/),,. 


ay ON 
FOR THE HORTHERN DISTRICT OF CALIFORNIA 


SOUTHERN DIVISION 
VIRGIL LEE SMITH, 
Petitioner, 
vs, 
STATE OF CALIFORNIA, et al,, 


Respondents; 
a ae ‘ an 


OBRER DENYING LEAWE YD” : ORMA_PAUPERIS AMD DISMISA~ 
SAE PETIL OF OF 

a, pny eee of the State of California at 
the Ban Quentin Prison, seeks to file in foras pauperia a 
petition for writ of habeas corpus, 

The petition does not show that petitioner has exhausted | 
his remedies in the state courte, Such a showing is pre~ 
requisite to his petition to this court, 28 U.8.C, 92354, ~* 

3t de ordered that leave to proceed in forma pmperia 
be, and the same hereby is, denied and the petition for writ 
of habeas corpus is dismissed, 

Datedt August 28, 1964, 


ence STAIN Ag WEILER. 
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EXHIBIT E 
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SUM COIRT OF THE STAT OF CALTEU TA 


Esl DoS DART GA OP LG APPLICATION 
oF 
VIRGIL LEG Rie 
PUR 4 VAT? OF 3 ahaG COME. ay 
(V3) 
Mie DUTAR, DIR STOR OF CCRACCTICNS 
OF Mis STAM. OF ¢ LTECUITAS Ria be VIL sa 


WARD GP TIT2 CsLIVONNA STATE PRISO AT OnP SS 
SAN Hise ity C CrLico SlodA @ 


VU 


20% 28 TOURASEB SUP Coun? OF TUR Stars OF CALITE PONNTAS 
DB Pe oak CLOT OF VIRGIL LEA SUIT RUSPLASTAILEY SUCWwS¢ 
Conn) 

That rotitdoner Je molting thig potition on behalf of Virril Lee S&atth 
tha armideant in the above canpticnod matt ee a ho 4e without funds 
of any sort to ray tha filing fea 1f any,/and peaye the Court 
WI1l ellow him to procecd in fort rouparia at thig tines 

. (311G) 
That caid Viretl Lee Seith fo doordconed and reatrained of Bis Liber ty 
at the otute penitentiary at San Quentin, larin County, State of California 
hy Lawwonce O, Wileony Warden theraof, at the dircetion of Valter Dunbar 
Idrector of California Departmant of Corracticngs 
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CEES) 

TUT the dorraiconment of mic Virol) Lea Soaith le 41lepal and gatd 
Aliecrallity thereof consista in thic, to wit 

aa 
Tat on Veeonher 5, 1963, dn Departe mant f' 12, Case # 62292, in the 
Sirorice Court of tha Utate of California in and for the County of 
fan Franeiseo, petitioner wis commuted to State lrison as provided 
by Fenal Code soetion 1213.5 for violation of geotion LL FeCey with 
ali pricr charces Ciemissed, whercin the Court ordored that such sonte 
ence shal. be served 4n reapect with one another as follows! and 
4n resrcet to any prior insorrlated senteca (s) ag follovst fo run 

mourrontive "by the ordor of Judca led eltleuburthe" 

‘That on February 10, 1964 potitioner wae miven a copy of cortifteatio 
of iSult authority Action that tock place at can Ouentin Td gon after 
a bearinr on parole violation Cabrress QUINT) Pred “uiltye 1296-63. 
Ravoliod, Denied, Place on December 1066 Calenc are Fare 3213 ones 
Patedt February 19, 196. 

elon 
that petitioner wos convicted September 22, 1957 in the Superior Court 
of tha Stato of CLlifornia, Stockton California for violation of 
sogtion 211 RC, and gontenced to sorve oa torm in State prison as 
“poaserLbed by law or about Juno 20, 1962 tha Adult suthority 
vvard the case and f{x0d potitionor's torm at soven (7) years and 
at this date peti tioner had boon detained by the Adult Authority 
for a ported of some four (4) yoara and seven (7) monthte 

ee. 
The Adult authority drow up a contract for tha petitioncr, to wits 
That at a lator date in 1962 pctitionor could be released on parole 
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geeve tho romodnins to yearoa and goon vont os caid soven Foar 
tem on porole and thavaly cenphot? hia sentanes es eaven (7) years 
ywoieh waa tho Laval pordod fer woileh the Adult anthordty eould 
Cetain tha potiticnare 

amc. 

Ghat on Deeoubor 10, 1963 petitioner violated tha contract of the parole 
and was riven a heartos wherein the AguLt Aathoktliy redatermined hia 
yigon tere and dented potitloncr any consideration fcr a period 
of theoo years ‘tuieh will eauge tha potittersr to corva three (3) 
yoara over and boyond the aot and fina? tern of seven (7) yoarge 


eR ATEN PRES 


' 

it is path lonar's contentdans that the term of sentence in his case 
was lawlully saven (7) years as fined by the determination of the 
Pourd aml rust be reo Judicata and cannot at a later date be rateed 


under the Late 


sitsalletsconen 


Petitioner submits that the Adult authortty has axpress powsr to 
determine and/or redetermine a reisonora tera of santence (3020 PC.) 
bat once the teen hag boon fixed (deternine?) as in petitioner's ease 
wich was coven (7) yours, to etart 10/22/57, which 1¢ now in the 

yoaxr of WG6% surcly 10/22/1907 calculated with 10/22/64 equala seven 

(7) yoarsy and "they (tha board) may nevoly Bedifty 4n any redetermination 
of such term and not arsnonte | 

(aA) fo assume ths converse would bo to afferd the Adult authority 
ereater powor than any Ccurt in thc and and potitloner corlously 
doubts this to be lectslative intents 

(B) the casa of In ra Coun, 27 Co2d 637 surporta peti tionar'’s position 
vig, "tho board by a subsequent declaration could not breath life 


4nto a totAL torm of dorrigonzont vite had come to an onte® 
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Pnertons Oryleaund fre OCD bd, Goetdon 91.33 
ete viBche AID UeSe BMety BOHR BIPy OL Seltin ll 3, 75 Welle 350 
Bx parts Lave 10 Vad) 1635 TL bey Shs 

(D) fo dnevease petitioner's santonee ‘after he had corved part of 

the seven (7) year term subjected Init te Geutle puntebrent for the 
garg offangea which ba hed cor 2ttud in 1057, und waa contenead to serve 
seven (7) years for the offanse, and wag ermnteneed to three more years 
by raisins bile term by throe (3) years makeing bin bave to serve ton 
(10) years Anetead of goven (7) yocx Tite 4c in viclation of the 
PIfth Averdment to tha Conctitutdon,g valch provides that no pergzon ehall 
ba subjdeto? fom the sane of:enge to ba twlee rat in Joorardy of 
aife or Linh. 

iy thety fisine of petitioner's torn dn Pecembar 1962 to be 

for the period hetveen 10/6/63 to 12/1066, tho bourd has exeraised 
4to Dinetion a second tings A cantenca may be raduocd attor it 


hag been vrartlally served bat 26 cay net ba atementeds It ia nota 


jurisdictional bat a echatitaticoal smogtion. Larson 
976 Lite $33 at 3% 
yo the fining of potlttonorte tera in (1962, 6fo0y6a on er 
about) at coven (7) yeate the board bag excreirad its function undor 
Ponal Code ecetiion 2020 etemoqe, and therefore Penal Coda sete 2940 
shealé operate for potiticner to cicshires big term L2ebmbhry 
Totitiones avers that rovola violation is rota orine, bat ie 
G@lerssard of ofSiedal miles and romilaticnae Cthervi.*; pookle 
Violators would asso dn ceurt fer fucisdel proeeodinge in Loral 
erdorly mame, As ich, parole viclatioag do not afceet the original 
sontence nor ean Lb interferg with bia constructively being a priscnep 
of the Porartrent of Correetiong uncer ate POM TC, whatiaiy On 


Q)) 


meeole of Ineareeratar, 
fhe adult Authority ta an acopey Coard) derivins its 
royors from the Constitution fr Caltforntay and 4dr duly a ecnstite 
utirally constituted boar’ under aicintetrutire favs 
Avtiele 10, geetion ly forcerly 7, Cal, Const, 
hevitiones caverta thatby virtae ef the faeecoing article the 


Mat authority to affectald by aduinictratt:o luv and ite actiong 


Deseo Vest “Me A A Be ‘ 
See? Cale Jur. Od Adminiotrative Lavy gece 26, 19121520, 
ve DA ge Adtty Lowe g0de lly 1203 


tho sane as decising of a couretunt court are rep did tootoe A 
the WONLt fathordity bas cxeacded ite furisdiction tn detaining 


potitionsr boyord his lawful dicchar¢a date of 12/6/63 or 12/6/6u, 
fhe recsrca show net tarm te be finiarad 10/6/63, but there ig no 


question that LO/G/O9 eouals coven (7)-yoares “his violates 
petitione.'g rights both etatutery and constitutional. 


Wis Doty, Lt te urged that tha weit of habesa ecrrus as iI 
ayed Sor in tho ratition ce vs ved, cirectad to the sadd halter Punbar, 


DMrrector of Corr eotious, State of Saldforeda, and Eavrence uy 
Wilson, “Varden of tha State Trisen at San Gucntin, cocmanding then 
to have tha body of gadd Virgil Leo Saith before Your Monor at the 


ting and placa therein to be speelfied, t do and recaive vat shall 
then and thera be conaidared by Your Ucnor, concerning esid Virgil Lee 
faith, togethor with the tiny and euuse of his detantLetty and said 
writ, ond that hay sald Virgil Las Sth may be restored to bla liberty. 
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Ey VIGIL Lon Gilat, UG PRIALI’ OF TENSURY POCLATLS 
That I am tha petitioner in the forcroing actiong 
Shoat Iobauve yusd the petition fer habsas cormis and Imow the contents 
thareots that the contanta theracf? are tre af ny mm Imewledse and 
belLle?: execpt ag to those matters thorain alleped on information 


and belie? and ang te those maticrsa I bolfeve then ta be true absds 


imomitad 7 ell 1984 and resgpoctiully subnitted, 


ihe te (i i's \aieeals hy i sh EEGs eat Pix e ite 


Pe oi OF, Ao oad 


CANAly CALIFORNIA 
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Aculs .vtuority Coaurd), mist be constcared to be 

Ho wd eG Oe eannct at a ister Cate be raisad 

uncer tho Lats 
Statavrloa acuinietrative boltes conaiet of arensics that do, and those 

feet, CAT, Cumive “beiriperiera fron tha Conatitution, Beg net ea ie 
arppilea to tho Lormer and tho Iatter, Yhe acult suthority de an 
aganey Choard) Certrine its poser fron the Constitution of Calatorning 

ne Recvislatice hag tho Conetitutional power te detomeine 
¥imt offlesre, asanaies oe bows shall oxorelca tha powers now exeréigal 
by the float wrbhoraty and the CeO ef such DOWEL, thoreby making 
eet UC ty Ps afd a Culg coanscl eRe we constituted board under 
eoevotrative Ane 

éytiole ten (10) euction ong (1) formlly seven (7), 
California Constitution, auyot “he loctslatira may provide for th 

stablisirint, covermount, charpo and suporinterdanee of all institutions 
Bee Ol) Hetects convietad of fotenicrs." 

Por tharo rurprenoa, the Legislature may delegate tha 
bovermuont, charcd an @ superintendence of snen ins titittons to any 
pallie n@iteo covernnent seeney om orcmoled, Of Claera, boards, whether 
nor axisting or koreafter croated by ity any such uconeleg, offlecrs of 
boards shhli have mich powers, porfora cuch Cuties ans exercise such 
funetlone in resneet to othor refermatory or poncl ratters, aa the 
isgislntire moy proseribee 

Petitioner here agsserta that by virtua of the fe ropoing 
ivtiola ten (10) section one (1), the deetslens daterained by the 
48ult authority, are aflocted by adudinistrative lav and becone ree 


gudtoatas Seat Cal. dur.2d Adcinistrative Lavy section 26,151“152— 
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was sg Fay so dig By 


Petitioner quote that tha Acult authority has express 
power to determing andfor recaternine a prigcnor'’s sontonea (3020 Pre )» 
bit onee the term has baon fixed (dotersined) they (the board) may 
meroly mocity im any rodetecrmination of such term not augnonts To assume 
the co nversa wonld be to afford the acult ~ithority mraater judiciary 
pow: than any court in the land and tha petltdener gorlously doubte 
that this was the intent of the Lericlotures 

Tho a.sa of Tn za Couon 27 Cal 2a 637, supports petitioner's 
position, vire,"isha board, by a sibcemiont declaration cord not 
breath lita inte a total tern of Anprisonmant whlek bad cone to an end.” 

° Furthexs, "the mule dn sabject to Limitations that dn crim 
dnal caves a contones alrowly partially sorvod cannot be dnereasod," 
thattonts Creole fre Oth at. seation 92133 

UsSe Ve Tang 202 Usde 20, 30G307_ SL SoCte 113975 Le tite 35% 

Bx parte Lange 18 ‘all 163, 2b held, SNS. 

"Vo increage tha gentence after 4t had been sorved in part 
subjects the defendant to double runishment for tha smue offense in 
violaticn of the Fifth Amendcant to the Constitution, which provides 
that no rorson shall ba subjeotcd fer the same offensa to be twice 
put in Jeopardy ¢f life or Linh," "\ sentence nay be reduced after 
4% has been partially sorved but 1t may not be augmented. It ia not 
@ juriccietional but a constitutional quection," 

Raymon v Bruckner, 78 Cte 432_ 435 

By their fixing of patitioner's tera in 1%2 to the anounty 
ef saven (7) years the board has exercised its funeticn under Penal 
Code section 3020 at soqe, and thoraofre Feral Code sace29%0 should 
operate for petitioner to discharge his tern LO" | 
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